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tries come to look at the proper way of settling difficul- 
ties in a far different manner from that which was 
formerly the case. It seems to me that there can be no 
question but that they will and must come, and are coming 
faster than we hoped or expected, to the agreement that 
international disputes shall be settled as now individual 
disputes are, by a court appointed for that purpose. 

But then you come to the question. What shall that 
court be, how shall it be established, how are we to get 
it to work? In our own countries we appoint a court by 
legislative authority ; but the two nations have no com- 
mon Parliament. How can they establish such a court? 
In the first place there must be a common sentiment of 
the people demanding it ; in the second place, it will he- 
come an established court by agreement and treaty of the 
nations. Whether there shall be a permanent tribunal or 
a court of arbitration, I do not think we need stop now 
to discuss. If the agreement can be reached between the 
two countries that their disputes shall be settled in that 
way, the rest will follow in due time. I should put the 
historical facts which were related to us this morning in 
a somewhat different way from Dr. Hale ; I should say 
that, instead of climbing the same mountain seventy-one 
times we have had a court which has held seventy-one 
sessions. This demonstrates the question of practicabil- 
ity. When you have established the principle, when it 
has been recognized by the two countries and acted upon, 
what is that but a court, and what more could you have 
under any form of tribunal? There are, of course, the 
great advantages of stability, of regularity, and of the re- 
spect that would be paid to a permanent tribunal ; but 
there are also advantages on the other side. For instance, 
there may be questions involving the historical records of 
boundaries, such as our commission is now investigating 
with regard to Venezuela, and such as require the services 
of expert historical students. There may be questions 
of maritime law, questions of international law, questions 
that require persons skilled not only in certain branches 
of international law but also in certain branches of science 
and historical study. 

It is objected that we cannot have such a court because 
there is no power to enforce its decrees. I do not con- 
sider that to be an objection of very great weight. Does 
anybody believe that either one of the nations entering 
into this agreement, after a court had decided against it, 
would reject the decision of its own court? How would 
it stand in the sight of other nations, — nay, how would it 
stand in its own self-respect? The moral obligation 
would, in my opinion, be amply sufficient to give the de- 
cision all the force that is needed. Has not this been so 
in cases of arbitration? There have been questions of 
boundary, questions involving national honor, questions 
which have come up at times of great heat and feeling 
between nations, and yet those decisions have always 
been respected and obeyed. Would it be less so under a 
treaty for permanent arbitration ? Why, even decisions 
of a base-ball umpire are respected and obeyed, however 
much growling there may be about it among the specta- 
tors. There is always a certain moral weight that goes 
with the decision of any person who has authority to decide 
a point. There is always a good deal of talk against a 
judge ; there would be a certain amount of friction and 
complaint against the decision of a court of arbitration or 
of a permanent tribunal. But 1 believe that those 
decisions, without any physical power behind them, would 
be, without exception, obeyed. 



As has been suggested, there is a power behind our 
own courts, the power of the marshal or the sheriff, the 
power of the posse comitatus. But how often have you 
ever known it called for except in cases of strikes, which 
were practically insurrection ? Suppose you have several 
nations joining in an agreement for arbitration, and 
agreeing, as a part of their treaty, to see to it that the 
decrees of the court are carried out, then a recalcitrant 
nation would stand in the same position as an individual 
who should undertake to defy the power of the state. 
You would get your posse comitatus in the combined power 
of the nations. 

Another objection that is made to this proposed court 
of arbitration is the difficulty in drawing a line as to what 
questions should be referred to it, and what questions 
should be left open to be determined between the state 
officers of the different countries. It is indeed difficult 
for anybody to draw prospective lines in legislation. 
There would be, doubtless, under any arrangement, ques- 
tions of jurisdiction, questions whether a certain matter 
belonged in one forum or another. But those, again, are 
matters of detail. Let the agreement be reached, draw 
the line anywhere, and the rest will come. No nation 
would go to war with another nation upon a question 
which was not embraced within the jurisdiction of its in- 
ternational court, when there was such a court in exist- 
ence to which it might be referred. The line would 
enlarge, those things would tend to settle themselves, as 
the spirit of friendliness among the nations increased. 

The first thing to be done, in order to bring about such 
a result, is to educate the sentiment of both countries to 
the point of demanding it of its executive officers, till they 
shall rise and say, " We who love our country and believe 
in its civilization are unwilling that this country should 
go to war with another country to settle a question of dis- 
pute between us, as we would be unwilling to go to war 
with batons and targets with our fellow-man to settle our 
individual disputes." When the officers are satisfied of 
that, on both sides of the water, they will come together. 
And when they come together to formulate a plan which 
is to carry out the united goodwill of the men of both 
countries, the way will be found, the details will be 
arranged, the line will be drawn, the tribunal will be estab- 
lished. Our present duty is to inform ourselves and all 
our fellow-citizens, and to arouse their interest to the 
point of demanding as their right that there shall be a 
permanent tribunal for the settlement of these questions. 
If we do not live to see it accomplished, — God grant that 
we may ! I believe that most of us will, — we may be 
assured that we have been engaged in a good work here, 
and that our reward will come. " Blessed are the peace- 
makers, for they shall be called the children of God." 



MODERN ECONOMIC DEVELOPMENT AND WAR. 

BY PROFESSOR .TOHN B. CLARK, OF COLUMBIA COLLEGE. 

I have heard the opinion expressed that, in one partic- 
ular, our Conference might approach a little too closely to 
the character of the class-meeting of the Methodist church ; 
in that, while it is eminently desirable that we should have 
unanimity of feeling, we might develop just a little too 
much unanimity of thought. It has been a matter of 
rejoicing that that excessive unanimity has been somewhat 
disturbed ; and it is with a view to still further disturb this 
condition that I venture to offer a slightly dissenting 
opinion concerning one point. 
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In our most confident statements concerning the prac- 
ticability of a permanent court of arbitration, I fancy 
there is an undertone of misgiving, and that we all realize 
that at least three difficulties stand in our way. First, 
we are dealing with sovereign states, and it is not now 
practicable to coerce them. Secondly, we are proposing 
to establish a tribunal without that elaborate system of 
appeals which in private judicature is regarded as essen- 
tial. The only appeal that can be reserved from a deci- 
sion of such a court is the appeal to war, which is the 
thing we wish to avoid. And, thirdly, if we establish any 
coercive power at all, it must be by the principle of con- 
tract ; and the coercive authority that is behind an ordi- 
nary court does not rest upon tliat principle. A man 
does not submit his case to the decision of a court because 
he has promised to do so. He has made no contract of 
this kind with his neighbor. He submits his case to the 
court because it represents the sovereign state, which has 
authority over both of them. If the nations of the world 
ever constitute one sovereign state, that shall sustain the 
same relation to individual states that they now do to in- 
dividual persons, then we can have coercion back of an 
international tribunal ; and the dissenting opinion which I 
wish to advance is that, before that time, it is not only 
impracticable to have it, but in the interest of peace itself 
undesirable that we should seek it. And yet we ought to 
have our permanent tribunal. 

It is impossible for an economist to approach this sub- 
ject from the same point of view as a jurist would do ; 
and it is impossible for him to think upon it at all without 
introducing those features which modern economic devel- 
opment has injected into the situation between nations. 
The attitude of labor toward capital, the world over, is 
commonly supposed to be very menacing. It resembles 
war, and is sometimes called so ; though it is not war, it 
looks like it. In any case, it results in a good deal of 
belligerent feeling and some belligerent talk. It menaces 
the security of different parts of the state, — not of the 
state as a whole. It disturbs the public peace here and 
there ; and, as some people think, is more likely to 
strain the capacity of a democratic government than any- 
thing else that can possibly arise. From my point of 
view the assurance of international peace lies in exactly 
that development. The attitude of labor toward capital, 
the world over, menacing and belligerent as it is, seems 
to me to offer a promise of international peace. 

I do not know whether you have noticed how sensitive 
labor is at present to the injury which the prospect of 
war inflicts upon what it regards as its own special cause. 
It is not from any fine economic philosophy, although it 
might arise from that source. It is not because the labor 
leaders, the world over, clearly perceive that the destruc- 
tion caused by war introduces into the relation of labor 
and capital that which is pre-eminently detrimental to 
labor ; that the mere destruction of capital itself reduces 
the wage- paying power of the employer of labor. In a 
less exact and analytical fashion, the labor leaders, the 
world over, are able to see that after they have gained, 
by contest with their employers, what seem to them 
material things, they are likely to see this gain slip away 
from them by the introduction into the situation of the 
disturbing element of war. That feeling extends, not 
from one end of the country to the other, but from one 
end of the world to the other. It is even stronger in 
England than in the United States, and the utterances in 



favor of peace that have recently been made on both sides 
of the Atlantic, which have had most weight in political 
circles, have seemed to me to come from organized labor 
in the two countries. 

The peculiarity of this demand for peace on the part of 
organized labor is that, in this relation, the interest of 
labor in England is identical with the interest of labor in 
the United States ; and the interest of capital in England 
is identical with the interest of capital in the United 
States ; and, for a wonder, the interest of capital in both 
countries is identical with the interest of labor in both 
countries. There is a three-fold harmony of interest in 
demanding peace. 

Against all that interest you can array a moral force 
that will override, for the time being, the considerations 
in favor of peace. You cannot array against it a mere 
impulse that will do so. The nation is like a big unde- 
veloped boy, with a pistol in his pocket and aching to 
shoot ; but an impulse alone is not a decision ; and a 
nation like ours will not from mere impulse plunge into 
war. Someone once said to me, "If you do not want 
your army to be a useless, ornamental thing, you must 
have a war once in a while." But I do not believe nations 
are seriously going to war merely to exercise the army. 
After the original impulse there comes the second thought ; 
and if war is actually precipitated, there has to be a sense 
of injustice done, a moral influence, back of it. That 
consciousness of a good cause may exist on both sides of 
a quarrel, as in the American Civil War. You must have 
a moral force, in order to plunge one civilized nation into 
an attack on another. You may neutralize that force ; if 
you do, you leave the great forces of material interest 
undisturbed to determine the outcome. With a genuinely 
moral feeling acting against these material interests that 
demand forbearance and conciliation, you may not succeed 
in averting a conflict. Even with the united voice of 
labor on both sides of the Atlantic, and of capital 
on both sides of the Atlantic, demanding peace, you 
may still have war. But cancel out the moral forces, — 
neutralize the one that makes for war by another that 
makes against it, — and you leave interest to dominate the 
situation. 

This is no ordinary interest, but a very vital one. It 
means the present and future welfare of the working 
classes of both countries. It is not an unworthy consid- 
eration, but is one that ought to dominate national policy. 
The new moral influence, that can neutralize whatever of 
moral backing the demand for war may have, and thus 
leave the motive of interest to have its way, may come 
from the decision of a tribunal that does not have coer- 
cive authority behind it. A far better court is needed if 
it is to act without coercion. You can get on with a rela- 
tively poor tribunal if a police force is behind it. It has 
been my pleasure to make a study of tribunals for the 
settling of questions of wages, rather than a study of 
tribunals for settling international questions ; and I have 
been able to see that those boards of arbitration which 
aim to avert strikes, and which have' no coercive force 
back of them work with a great deal more precision than 
would be attained if they did have such coercive author- 
ity. They have to be indefinitely better courts to accom- 
plish anything ; they have to conform very much more 
accurately to the demands of economic law. Is not 
something of that sort true of a tribunal that assumes to 
decide the difficult questions that arise between nations? 
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Give it coercive authority, and a poor court may, in some 
sort, serve your purpose. Tlie danger is that it will not 
long be tolerated. Deprive it of coercive authority, and 
you must have an exceedingly good court, and it must 
keep, in its decisions, exceedingly close to the ultimate 
principles of justice. 



DIFFICULTIES IN THE WAY OF A PERMANENT 
TRIBUNAL. 

BY HON. GEORGE S. HALE, OF BOSTON. 

I am asked to speak upon the difficulties of a perma- 
nent tribunal of arbitration and to suggest, if I may, any 
means of meeting those difficulties. I am glad that it is 
recognized that there are difficulties. I should be very 
sorry to have a body of brilliant men and intelligent 
women expect to march through a fool's paradise like an 
army with banners, and to see the walls of Jericho fall be- 
fore them at the sound of their trumpets. There are dif- 
ficulties that must be met, not by the harmlessness of the 
dove, but by the wisdom of the serpent. 

Some of those difficulties present themselves to the 
mind of us all, and we attempt to meet them by various 
means. Those which are in their nature most practical 
in their application to the proposed scheme, are those up- 
on which i venture to dwell. The difficulties which are 
to be met by preaching, by prayer, by suggestion, by 
argument, — the hostility of those who desire to keep dif- 
ficulties alive, and controversy open, — for such there are 
— the Sangrados — who believe that the body politic must 
have periodical blood-lettings by war, — I think we may 
leave to the weight of argument and discussion. Ttie 
great obstacle which weighs upon my mind is the difficulty 
of persuading the Great Powers of the world to submit 
themselves in advance to the control of anybody upon 
everything. It is not to be expected, and I am not sure 
that it is to be desired. If I were to appeal to you in- 
dividually, Mr. President, to ask whether you would agree 
to submit every controversy that should arise between 
you and your neighbors to the best of men, would you 
not say, "I cannot abandon my moral right of deter- 
mination upon my duties or my legal or intellectual or so- 
cial, inherent rights. I must reserve something for my- 
self as between myself and my God to pass upon " ? I 
do not believe you can expect any great power to enter 
into an agreement to submit to compulsion. I cannot 
but feel that there should be a modification, a limitation, 
another form of presenting your object to those who are 
to be persuaded. 

I prefer the term conciliation. I prefer a court of con- 
ciliation to a court of final arbitrament. I prefer a court 
which shall appeal to the highest elements of our nature, 
to our trust in each other, to our trust in man, to our be- 
lief in the brotherhood of man. I believe in following — 
if I may intrude upon the province of my ecclesiastical 
brethren — what I think may be considered as the political 
injunctions of the Saviour. " Moreover if thy brother 
shall trespass against thee, go and tell him his fault be- 
tween thee and him alone ; if he shall hear thee, thou hast 
gained thy brother. But if he will not hear thee then take 
with thee one or two more, that in the mouth of two or 
three witnesses every word may be established. And if 
he shall neglect to hear them, tell it unto the church ; but 
if he neglect to hear the church, let him be unto thee as a 
heathen man and a publican." The first is negotiation. 



the second is conciliation; the third is the moral ''boy- 
cott " of the world. " Let him be unto thee as a heathen 
man and a publican ; " cast him out from the association 
of nations. That will be the punishment, that the com- 
pulsion. 

Let me — since every man has a right to his plan — 
give you mine. I violate no confidence, I think, in say- 
ing that I ventured, at the meeting at Washington of the 
Committee on Resolutions, to propose a modification of 
the resolutions adopted there ; and I believe that many of 
those who were present cordialh' agreed in the desire 
which I expressed. But they thought, no doubt, wisely, 
that it was not practical or judicious at the time to inject 
into a general form of resolutions, for which the unani- 
mous acceptance of a large body was hoped, any distinc- 
tive or separate plan. Let me read you the resolution 
which I proposed, and let me allow myself, for fifteen 
minutes, some discussion of a plan founded upon the 
Scriptural injunctioti which I have stated to you : 

Resolved, That it is expedient to combine with proposals 
for final arbitration an alternative or associated plan for 
courts of couciliation or conference, composed of equal 
numbers of representatives of each of the parties, to which 
they shall agree to present all material evidence within their 
knowledge and control bearing upon the subject in con- 
troversy and which shall recommend, without imposing any 
binding obligation on the parties, such action by either as 
in the opinion of such court or conference justice, equity 
and honor require, — or allowing such qualified submission 
to the permanent tribunal of arbitration if preferred. 

I desire to propose an alternative, which consists in 
submitting to a tribunal which is accepted, in whose honor, 
in whose capacity, in whose knowledge of law, confidence 
is felt — in submitting to them, with a clean and open 
breast, all that either party can claim to rest upon. That 
done, can there be any doubt of the conclusion, or of the 
acceptance of that conclusion, or of the concurrence of 
the world in sustaining that conclusion ? 

Let me illustrate the value of such provision by the 
story, undoubtedly familiar to most of the lawyers here, 
which I may call " The Romance of the Maps." 

During the negotiations with Great Britain in regard to 
the Northeastern boundary, Mr. Jared Sparks communi- 
cated to Mr. Webster the fact that he had found, before 
the negotiations, in the archives of the French Govern- 
ment, a letter from Dr. Franklin referring to a map show- 
ing the boundary by a strong red line, and a map which 
might be the same, bearing upon it such a line, which 
sustained the contention of the British Government. Mr. 
Webster did not disclose it to the British Government. 
That Government were at liberty to apply to France for 
an opportunity to search their archives and at some time, 
apparently, their agent did find the map there. I know 
no difficulty which confronts the honorable lawyer greater 
than when he is possessed of evidence which his position 
has afliorded him, injurious to his cause, which his duty to 
his client forbids him to disclose, and which, yet, the 
higher justice demands should be disclosed to the tribunal 
which is to determine upon them. I do not criticise the 
conduct of our Secretary. He did not disclose that map. 
The treaty was made, the line fixed, the matter came up 
before the British Parliament for determination and the 
acceptance of those negotiations. Tae fact had been 
made public, and it was brought before them as an evi- 
dence of the manner in which Great Britain had been de- 



